AGENDA

Infrastructure Advisory Committee Meeting
November 8, 2010; 3:00 pm to 5:30 pm
City of Bend

Eisenhower Training Room,

Boyd Acres Campus -62975 Boyd Acres Rd., Bend OR

1. Welcome and Review Handouts — 3:00 to 3:15 pm
a. IAC Meeting Agenda
b. IAC Final Dra
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Existing Water Rights
The City holds multiple surface water and groundwater rights, as described below.

Surface water — The City currently holds several surface water rights for the use of
Bridge and Tumalo Creeks. The majority of these rights are evidenced by water right certificates.
The City needs no further authorizations from the Oregon Water Resources Department
(“WRD”) to make use of its certificated water rights for municipal water supply. From a water
rights and legal perspective, there is no risk associated with the City continuing to use these
surface water authorizations.

Like other water rights in the state, the City’s surface water rights are subject to
curtailment according to priority date under the prior appropriation system. The City’s surface
water rights share priority dates with water rights held by Tumalo Irrigation District (“TID”) and
instream water rights on Tumalo Creek created as a result of TID water conservation projects.
During times of low flow, WRD’s watermaster distributes the Tumalo Creek streamflows among
the City, TID and the instream water right. As a result, in a typical summer, the City may be
limited during low streamflows to an instantaneous diversion rate of approximately 15.5 cubic
feet per second (cfs) or approximately 10 million gallons per day (mgd). To put this in
perspective, in the high-demand month of July, of the total water likely available by the City and
TID, approximately 17 percent is available for the City and approximately 83 percent is available
for TID.

Groundwater — The City also holds a number of groundwater rights (permits and
certificates). T'wo of the City’s most junior groundwater permits, totaling 24 cfs, require that
“mitigation” be provided under the Deschutes Basin Groundwater Mitigation Program described
below, before the City can appropriate water under these permits. There is some risk these water
rights will not be available because of uncertainty surrounding the mitigation program. From a
water rights perspective, there is no risk associated with the City continuing to use its
groundwater rights that do not require mitigation.

Deschutes Basin Groundwater Mitigation Program

In 2001, the U. S. Geological Survey (“USGS”) published a hydrologic study for the
Deschutes Basin.? The study concluded that virtually all groundwater not consumptively used in
the Upper Deschutes Basin discharges to surface water near Pelton Dam. Because groundwater
and surface water are directly linked, groundwater withdrawals have a more immediate effect on
surface flows than is the case in most river basins.

Much of the Deschutes River is protected under the Oregon Scenic Waterways Act, 4
which requires maintenance of the “free-flowing character of the scenic waterway in quantities

3 Gannett, M.W,, Lite, Ir., K.E., Morgan, D.S., and Collins, C.A., 2001, Ground-water hydrology
of the upper Deschutes Basin, Oregon: U.S. Geological Survey Water-Resources
Investigations Report 00-4162 (“USGS Study™): http://pubs.usgs.gov/wri/wri004162/.

4 ORS 390.805 —390.925.
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1|30nversion from Surface to Groundwater Rights

Assuming that the 200 cfs cap is increased, all new groundwater appropridtions by the
City must provide mitigation in accordance with the rules. In theory, the City could transfer the
entirety of its existing surface water rights in exchange for mitigation credits. Credits likely
would be linked to actual consumption patterns; as opposed to the paper water rights, since the
City’s ability to use its full water rights is limited, as described in the Water Study. To receive
full creo[its, however they are calculated, the City woul{i need to permanently transfer the water
rights instream. If the City preferred a time-limited transfer or lease so as to maintain the ability
to reclaim the water rights at a later date, it would have to work through a WRD-approved
mitigation bank. If the bank were the Deschutes Resource Conservancy, for example, then by
the terms of its Charter, the City would be entitled to only half the credits created for mitigation.
Further, it is probable that other water rights holders would allege injury caused by converting
the City’s surface water rights to instream rights. Protracted litigation is a predictable outcome.

‘lN ellkead Protection and Underground Injection Rules

Expanding the City's reliance on groundwater may also require the City to develop a
wellhead protection program. The wellhead protection program derives from the federal Safe
Drinking Water Act and is designed to protect groundwater from contamination . Although
Oregon's program is voluntary, the Oregon Health Authority ("OHA") may effectively require
the City to adopt a Wellhead Protection Plan ("WPP") as a condition of approval for new
groundwater infrastructure. This is because OHA must approve significant improvements to
water delivery systems and the agency identifies WPPs as a Best Available Technology for
groundwater systems.? WPPs require a number of elements including delineation of
groundwater source areas, an inventory of potential contaminant sources and a pracess for public
participation in development of the plan.?

WPPs must be approved by the Oregon Department of Environmental Qudlity ("DEQ")
as well as the OHA, and are implemented chiefly through changes to the City land use code,
OHA rules govern the delineation of groundwater source areas (known "Wellhead Protection
Areas") and DEQ must approve the WPP as a whole. Oregon Department of Land Conservation
and Development ("DLCD") rules in turn designate Wellhead Protection Areas as significant
natural resources under Statewide Planning Goal 5. As Goal 5 resources, these areas must be
protected through changes to the City's comprehensive plan and zoning ordinance.!® Generally
this is accomplished through adoption of an overlay zone that restricts land uses in Wellhead
Protection Areas. Participation in the wellhead protection program therefore triggers complex
regulatory processes at both the state and local level requiring considerable time and public
participation.

Establishing a groundwater-only water supply would also potentially require costly
permitting or decommissioning of many underground injection wells around the city. Many

8 ORS 448.131(3); OAR 333-061-0050(4)(b)(D)(v).
9 OAR 340-040-0170.
10 OAR 660-023-0140.
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underground disposal systems for sanitary waste, stormwater and commetcial and industrial
wastewater are currently authorized by rule and thus do not require a permit to operate. See OAR
340-044-0018. Thls authorization does not apply, however, where an underground disposal
svstem is located w1th1n 500 feet of a drinking water source or where the waste could travel to a
dirmkmg water source within two yeals See OAR 340-044-0018(3)(a). Therefore, if the city
expanded ifs use of gr oundwatnral asa dlmkmg water source, small businesses with underground
disposal systems upgradient of aquus would have to secure permits or be decommissioned.
Pzrmits for undelgiound dxspo:»al systems are neatly $10,000 plus an annual fee of $2,001.
Decommissioning is also expepslve and could result in stormwater management problems due to
the increased volume of stor mwdte1 on city streets and in the storm sewer system,

Conclusion

For the reasons described above, giving up its current secure, entifled surface water
supply would subject the City fo ‘signiﬁcant risk that adequate groundwater rights would not be
obtainable. Such water rights would require credits under the Deschutes Basin Groundwater
Mitigation Program, but that program is currently at the limits established by the WRC. WRC
would have to adopt new rules to allow use of credits beyond the 200 cfs appropriations cap, but
would need to show that by doing so it can fully protect scenic waterway flows and instream
rights. This would require a study, and the new cap may not be established for several years; it
took several years to put the existing program in place.

The Mitigation Program by statute is set to expire on January 2, 2014, If WRC did not
expand the available mitigation credif capacity to accommodate the City by then, legislation
would be required to keep the prograin alive. As noted, such legislation is not a sure thing and
may end up containing unwanted provisions. Without the legislation, any new groundwater right
applications would need to demonstrate that scenic waterway flows would not be measurably
reduced and that instream water rights in the Deschutes River would not suffer substantial
interference. Such an application would certainly be protested and the burden will be on the City
to show that its proposed appropriation would not cause measurable reductions or substantial
interference. Based on the success WaterWatch and its allies had in WaterWatch v. WRC, we
can expect serious opposition.

In other words, securing new groundwater rights, even if the City were willing to
permanently transfer all of its surface rights to instream uses, is highly speculative. By way of
contrast, the surface water rights held by the City require no further WRD process and do not
present ready opportunity for patties to challenge further development of the water rights.

DWT 15372227v5 0060525-000012 5
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MEMORANDUM

To: Mary Winteis
From: Rick Glick
Date: November 2, 2010

Subject:  WaterWatch Letter of October 27, 2010

You have asked for a response to the letter addressed to the Bend City Council, dated Qctober 27,
2010 from Kimberley Priestley of WaterWatch (WW). The letter urges the City to convert from a dual
source surface and groundwater supply system to all groundwater, or at lesst to defer the decision to move
forward with the surface water system project until more public discussion can be had. WW argues (1) that
the City is reneging on its prior commitment to move to groundwater to meet future needs; (2) that the
surface water project will not yield a more reliable water supply than converting to groundwater exclusively;
and (3) that the upgraded surface sy%‘tem will substantially “enlarge” historical water use from surface
sources, contrary to regional efforts to restore surface flows in the Deschutes Basin, We address these in

order.!

\
City Commitment to Groundwater over Surface Water

WW mischaracterizes the Ci"ty’s water planning. It is true that the City intends to make use of its
existing groundwater rights and to pursue additional groundwater rights to meet future demand. However,
the City never intended and has never said that it would substitute groundwater for its vested surface water
rights. The City’s planning has always contemplated that new groundwater rights would supplement, not
replace, water rights held by the City for which no further administrative approval is required.

The essence of the City’s water planning is that it would have a dual source of water supply. The
majority of the City’s surface water rights are certificated and require no further administrative actions,
The water is delivered by gravity flow, and all that is lacking is an upgraded pipeline and treatment
plant, Groundwater is a complementary water supply that is delivered by pumping from depth, which
incurs a substantial, ongoing and escalating cost of electric energy. Water planners throughout the
western U. S. seek alternative and redundant water supplies to cover contingencies over a decades-long

planning horizon.

Anyone following the City’s water planning efforts would be aware that the City intended to
upgrade the surface water system. The 2007 Water Master Plan referenced the need to upgrade the
surface water systems, as did the 1980 Plan. The November 9, 2009 Brown and Caldwell

1
WW also raises concerns about the cost analysis done by HDR, which we leave to HDR to respond to.
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Surface Water Improvements Alternatives Study (“Water Study™)” examined a range of alternatives,
including use of all-groundwater. This study and subsequent discussion have all been public record. It is not
common for municipal water providers to have extensive public involvement in the technical details of water
supply development.®* When th(; City moved the project to 30% design and hired HDR,|Inc., a public
outreach plan was creatédd and meetings have been held with key local stakeholders, including a public
workshop on October 12, where the City made its consulting team and representative of the U. S, Forest
Service, Deschutes; County and others available for questioning by the public. It is not tequired to provide
additional opportunities for public comment, \

Reliability of Surface v. Groundwater Supplies
; : , !

WW argues that upgrading the surface water system would not “guarantee” a more reliable surface
water supply. There are no guarantees in water supplies, but improvements to the existing system are
necessary to ensure it continues to be operable. The existing pipeline is in need of extensive repair and the
City determined it is more cost ;effective to replace it. Further, the City’s water treatment capacity needs
modernization to meet current EPA standards. Making and sizing these basic upgrades to a water supply
system supported by fully vested water rights is simply prudent.

: |

On the other hand, WW suggests that substituting groundwater for its existing surface water rights,
as well as future groundwater withdrawals, would not be difficult. In WW’s view, the 200 cfs cap on the
Deschutes Basin groundwater mitigation program'is not a real barrier, since some of the demand on the cap
is “inflated”. At the moment WRD considers there to exist 200 cfs of proposed groundwater withdrawals
under the mitigation program and therefore the limit has been met; there is no practical way for the City to
get certainty on whether these proposals are likely to be granted. Further, there is no way of knowing
whether the 200 cfs cap may be increased, as WRD would need to show the increase would not affect scenic
waterway flows., WW has been a sharp critic of WRD’s mitigation program and can be expected to insist on
a conservative approach to increasing the cap.

WW also suggests that the 2014 legislative sunset of the mitigation program provided for in ORS
537.746 could easily be lifted, presumably with WW support. The City should not count on such support.
WW points to its efforts to cooperate with the City in the development of new groundwater supplies,
including settlement of its protest against the City’s 1995 groundwater application, which protest was lodged
because of the absence of a mitigation program at the time. However, WW challenged the WRD mitigation
program when it was first adopted, despite being party to development of the program, resulting in the
mitigation ruies being invalidated by the Court of Appeals in WaterWatch of Oregon v. Water Resources
Conmmmission, 199 Or. App. 598, (2005). That decision led to the enactment of ORS 537.746--over WW’s

objection.

WW later unsuccessfully protested the City’s efforts to extend the time to develop a water right.
And in its October 27 letter WW makes it clear it will challenge the City’s ability to develop
hydropower on the new pipeline using the in-conduit hydro statute (ORS 543.760 et seq.).

2 http:/fiwww.cl.bend.or.us/depts/public_works/surface_water_improvement_project/surface_water_improv
ement_alternatives_final_report.himl.

*WW is a regular participant in the full range of water rights administrative procedures, yet mischaracterizes the
City’s partial perfection of permit S 49823. WW implies that the City somehow slipped this by the public, but
knows full well there is no public review process for partial perfection. The City followed the prescribed process to
“perfect” the portion of the permit developed prior to the development timelines and will seek an extension for the
rest. :




Thus, WW’s assurance that it is “willing to work with [the City] on obtaining future groundwater
supplies” is not convincing, If the City becomes entirely reliant on groundwater, it will find itself in the role
of supplicant at the legislature. WW and its allies will certainly be active players in shaping the bill and it is
not at all clear what changes to the mitigation program will result. We can say, however, that the revised
mitigation program is not likely to be less stringent than the current one.

“Enlarging” the Surface Water'Right System

WW correctly notes that the revamped surface water supply system will enhance the City’s ability to
capture water available to it under its water rights. WW uses the term “enlarging” to describe the project,
which in water rights parlance suggests that the City intends to take more than it is allowed. The City
proposes only to make beneficial use of the water allowed under the certificates and consistent with the
senior rights of Tumalo Irrigation District,*

The City remains an active participant in regional efforts to put more water instream and to meet all
water needs on an equitable basis. The Cily entered into a Memorandum of Understanding with the
Deschutes Water Alliance (DWA), which is developing a coordinated water management plan for the basin.
The City is also enggged in the Deschutes County Mitigation and Enhancement Committee, supports the
Upper Deschutes Restoration Plan framework, and is engaged with the Deschutes River Conservancy both
in project development and policy discussions.

Further, the City is at the table wiih the irrigation districts to negotiate a long term coordination
agreement that helps to address many of the issues that have the potential to impact the districts
operationally as UGBs expand, and land use changes are approved. The City is committed to working with
all its water related partners and will continue to do so.

Conclusion

WW raises a legitimate policy difference on whether to surrender the City’s vested surface water
rights and transition to an all-groundwater system. However, its suggestion that the City is backing away
from prior commitments misses the mark. It is only prudent that the city seeks a reliable dual source of
water supply. Further, the WW letter does not dispel the uncertainties attached to securing water rights
for an all-groundwater system.

* WW mischaracterizes the City’s historic surface water use when it asserts that historic use has been far less
than the 18 to 21 cfs proposed under the surface water project. WW uses City water use reports of monthly
volume to make its case. However, one cannot evaluate the Cify's instantaneous water use (which is what the
City's water rights are based on) by looking at monthly volumes and averages. For example, there have been
numerous times when the City has diverted water at a rate of up to 18.2 cfs for beneficial municipal use.
However, such use would not be apparent by looking at monthly averages.
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